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LIMITED OFFICIAL USE STATE 281063 

NESCO 

E.O. 11652: N/A 

TAGS: AORG, UNESCO, OCON 

SBJECT: UNESCO 19TH GC: AGENDA ITEM 29, PROTOCOL TO 

REFS : STATE 2795 1 4, 2975 1 5 

1 . USDEL SHOULD MEET WITH EC DEL AUBREE AND ATTEMPT TO HAVE 
THE EC AGREE TO WORD ITS AMENDMENT TO PARAGRAPH 14(A) OF 
THE DRAFT PROTOCOL REGARDING EC ACCESSION TO THE PROTOCOL 
AS SET OUT BELOW OR IN LANGUAGE WHICH IS EQUIVALENT IN ALL 
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SUBSTANTIVE EFFECTS. USDEL CAN INFORM EC THE U.S. WOULD 
SUPPORT SUCH AN AMENDMENT. IF THE EC REFUSES TO MODIFY ITS 
AMENDMENT THE USDEL SHOULD INTRODUCE THE LANGUAGE SET OUT 
BELOW (PARA 2) AS AN ALTERNATE AMENDMENT. IF THERE IS A 
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VOTE ON THE TWO AMENDMENTS, THE DELEGATION SHOULD VOTE FOR 
THE U.S. AMENDMENT AND AGAINST THE EC AMENDMENT. THE U.S. 
DELEGATION SHOULD ATTEMPT TO GAIN THE SUPPORT OF OTHER 
COUNTRIES TO THE U.S. AMENDMENT WHICH SUPPORTS THE FUNDA- 
MENTAL EC PRINCIPLE OF ADHERING TO THE PROTOCOL AS THE EC 
AND PROVIDES FOR EC WIDE APPLICATION OF THE COMMUNITY 
TERRITORIAL TEST BUT IN A MOREEQUITABLFAND TECHNICALLY 
ACCURATE FASHION THAN THE EC DRAFT AMENDMENT. IF THERE IS 
NO VOTE, AND THERE IS A CONSENSUS FOR THE EC AMENDMENT, 

USDEL SHOULD NOT SUPPORT CONSENSUS UNLESS BOTH PROVISOS 
BELOW (OR SUBSTANTIALLY EQUIVALENT LANGUAGE) HAVE BEEN 
INCLUDED IN THE EC AMENDMENT. IF SUCH LANGUAGE NOT 
INCLUDED USDEL SHOULD STATE THAT WE WOULD HAVE ABSTAINED 
HAD THERE BEEN A VOTE AS PER DISCUSSION. (US DEL SHOULD 
NOT FORCE VOTE.) THE PROVISOS ARE: 

(A) "PROVIDED THAT ALL ITS MEMBER STATES ARE PARTIES TO 
THIS PROTOCOL" AND (B): PROVIDED THAT INDIVIDUAL MEMBER 
STATES OF THE CMMUNITY AND THE COMMUNITY MAY NOT APPLY 
PROVISIONS ON A NATIONAL TERRITORIAL BASIS IF SUCH 
APPLICATION WOULD DIMINISH BENEFITS OF ANOTHER STATE UNDER 
THE PROTOCOL." 

2. U. S. PROPOSED AMENDMENT: 

"THIS PROTOCOL, OF WHICH THE ENGLISH AND FRENCH TEXTS 
ARE EQUALLY AUTHENTIC, SHALL BEAR TODAY'S DATE AND SHALL 
BE OPEN TO SIGNATURE BY ALL STATES PARTIES TO THE AGREE- 
MENT, AS WELL AS BY THE EUROPEAN ECONOMIC COMMUNITY, 
PROVIDED THAT ALL ITS MEMBER STATES ARE PARTIES TO THIS 
PROTOCOL. 

THE TERM STATE; OR COUNTRY', AS USED IN THIS PROTOCOL, 

OR IN THE PROTOCOL REFERRED TO IN PARA. 18, SHALL BE 
DEEMED TO REFER ALSO TO THE EUROPEAN ECONOMIC COMMUNITY,' 
OR THE TERRITORY OF THE EUROPEAN ECONOMIC COMMUNITY,’ AS 
THE CONTEXT MAY REQUIRE, PROVIDED THAT INDIVIDUAL MEMBER 
STATES OF THE COMMUNITY AND THE COMMUNITY MAY NOT APPLY 
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PROVISIONS ON A NATIONAL TERRITORIAL BASIS IF SUCH 
APPLICATION WOULD DIMINISH BENEFITS OF ANOTHER STATE PARTY 
UNDER THIS PROTOCOL. 

IT IS UNDERSTOOD THAT IN BECOMING A CONTRACTING PARTY TO 
THIS PROTOCOL, THE EUROPEAN ECONOMIC COMMUNITY, AS WELL AS 
ITS MEMBER STATES, WILL APPLY THE TERMS OF THE AGREEMENT 
ON THE SAME BASIS AS IS PROVIDED IN THE PRECEDING PARA- 
GRAPH WITH RESPECT TO THE PROTOCOL. " 

3. USDEL SHOULD OPPOSE THE EC AMENDMENT TO PARAGRAPH 16 
OF THE DRAFT PROTOCOL PERMITTING STATES TO APPLY ANNEX C. 1 
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ONLY IN RESPECT TO OTHER STATES WHICH HAVE ACCEPTED IT, 
BECAUSE OF THE CONDITIONAL MFN IMPLICATION. 

4.USDEL SHOULD SUPPORT ADOPTION OF THE DRAFT PROTOCOL. 
USDEL SHALL MAKE FOLLOWING STATEMENT AND SUBMIT TEXT TO 
SECRETARIAT FOR INCLUSION IN THE RECORD. "IN ANY ACTION 
TAKEN BY THIS CONFERENCE OR IN ANY ACTION TAKEN BY THE 
U. S. ON THE PROTOCOL, THE U. S. DESIRES IT TO BE UNDER- 
STOOD THAT SUCH ACTION IS WITHOUT PREJUDICE TO ITS 
POSITION THAT IN THE ABSENCE OF AMENDMENTS PERMITTING THE 
ADHERENCE OF A CUSTOMS UNION AND PERMITTING THE REPLACE- 
MENT OF THE TERRITORY OF A MEMBER STATE BY THE TERRITORY 
OF THE UNION, ANY SUCH REPLACEMENT IS HITHOUT LEGAL 
JUSTIFICATION, AND THAT SUCH ACTION CANNOT BE CONSIDERED 
TO CONFIRM THE VALIDITY OF ANY PRESENT PRACTICE OF SUCH 
REPLACEMENTS UNDER THE FLORENCE AGREEMENT, BUT INSTEAD 
CONFIRMS THE U. S. POSITION THAT SUCH AMENDMENTS ARE 
NEEDED BEFORE REPLACEMENT CAN BE EFFECTIVE UNDER INTER- 
NATIONAL LAW. IT FOLLOWS THAT IT IS THE VIEW OF THE U.S. 

THAT THE EC MEMBER STATES ARE REQUIRED TO COMPLY WITH THE 
TERMS OF THE FLORENCE AGREEMENT PROPER WITH RESPECT TO THE 
U.S. UNTIL SUCH TIME AS THE PROTOCOL IS RATIFIED BY THE 
US. AND THE EC AND THE EC MEMBER STATES. 

"WHEN THERE IS APPROPRIATE RATIFICATION OF THE PROTOCOL, 

WE WOULD EXPECT THAT EC REGULATIONS APPLYING A COMMUNITY- 
WIDE TEST WOULD BE DESIGNED TO MINIMIZE THE RESTRICTIVE- 
NESS OF SUCH COMMUNITY- WIDE APPLICATION, IN ANNEX D AND 
ELSEWHERE. WE WOULD ALSO HOPE THAT THE REGULATIONS WOULD 
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BE OPENLY AND UNIFORMLY IMPLEMENTED BY ALL MEMBER STATES 
IN ACCORDANCE WITH THE SPIRIT OF THE AGREEMENT. WE WISH 
TO STRESS THAT THE PURPOSE OF THIS PROTOCOL IS TO 
LIBERALIZE AND EXTEND THE COVERAGE OF THE AGREEMENT AND 
TO FACILITATE THE FREE FLOW OF EDUCATIONAL, CULTURAL AND 
SCIENTIFIC MATERIALS." 

4. 

USDEL SHOULD REPORT ANY NEW ISSUES, AND PROCEDURAL 
TIMETABLE FOR HANDLING THIS ITEM. 

5. DISCUSSION 

U.S. OBJECTIVES AT THE CONFERENCE REGARDING THE PROTOCOL 
ARE TO SECURE APPROVAL OF A DRAFT PROTOCOL IN A FORM 
ACCEPTABLE FOR RATIFICATION WHILE MAINTAINING OUR 
NEGOTIATING POSTURE WITH THE EC REGARDING THE IMPLEMENTA- 
TION OF EC REGULATION 1798/75. THE SUBSTANTIVE AMENDMENTS 
SUBMITTED BY THE U. S. IN REFTELS ARE OF SECONDARY 
IMPORTANCE AND MAY BE WITHDRAWN IF THEIR CONSIDERATION 
IMPERILS ADOPTION OF THE PROTOCOL AT THIS CONFERENCE. 
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6. THE U.S. RECOGNIZES THE EC IN NUMEROUS TRADE 
AGREEMENTS AND WILL NOT OPPOSE THE CONCEPTS EXPRESSED IN 
THE EC AMENDMENT PERMITTING EC ADHERENCE AND-THE 
COMMUNITY TERRITORY APPLICATION, IF THESE CONCEPTS CAN 
BE EMBODIED IN A TEXT REWORDED ALONG THE LINES OF THE 
LANGUAGE IN THE U. S. TEXT ABOVE. 

(A) WE CONSIDER THAT THE PROVISO IN OUR AMENDMENT THAT 
"ALL ITS MEMBER STATES ARE PARTIES TO THIS PROTOCOL" IS 
REQUIRED SO AS TO ASSURE COMMITMENT BY ALL SUCH PARTIES 
TO THE TOTALITY OF OBLIGATIONS IN THE AGREEMENT, TO 
ELIMINATE COMPLEXITIES AND CONFUSION AND TO AVOID A 
PRECEDENT WHICH MAY BE DETRIMENTAL IN THE LAW OF THE SEA 
TREATY CONTEXT. SIMILARLY, WE CONSIDER THE PROVISO IN 
OUR TEXT PRECLUDING INDIVIDUAL MEMBER STATES AND THE 
COMMUNITY FROM APPLYING PROVISIONS ON A NATIONAL 
TERRITORIAL BASIS IMPORTANT AND EQUITABLE. THE RATIONALE 
FOR THIS PROVISO IS THAT IF EC AND MEMBER STATES ARE TO 
HAVE THE BENEFITS OF COMMUNITY TERRITORIAL APPLICATION 
THEY MUST ALSO ACCEPT THE RESPONSIBILITIES THEREOF AND 
LIMITED OFFICIAL USE 
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SHOULD NOT HAVE THE OPTION OF APPLYING A NATIONAL 
TERRITORIAL STANDARD IN THEIR DISCRETION UNLESS NO DAMAGE 
IS DONE TO OTHER STATES' INTERESTS UNDER THE PROTOCOL AND 
THE AGREEMENT. IF ASKED, THE DELEGATION MAY POINT TO THE 
DOMESTIC INJURY ESCAPE CLAUSE AND THE FREE CIRCULATION 
PROVISIONS AS PROVISIONS WHERE WE THINK EC AND THE MEMBER 
STATES SHOULD NOT BE ALLOWED THE OPTION OF A NATIONAL 
TERRITORIAL APPLICATION. 

(B) AMONG OUR CONCERNS REGARDING THE EC AMENDMENT AS 
DRAFTED IN THE FRENCH, AND AS RECENTLY TRANSLATED INTO 
ENGLISH BY THEM, ARE THE AMBIGUITY OF SUCH TERMS AS: 

"IN CONSIDERATION OF", OR "HAVING REGARD TO" OR "BEARING 
IN MIND" ITS COMPETENCE IN THE AREA OF APPLICATION OF 
THIS PROTOCOL; THE "APPROPRIATE PROVISIONS" OR "THE 
PROVISIONS, AS FAR AS CONCERNS IT,” IN ADDITION TO THE 
AMBIGUITY OF THE PHRASES LISTED THERE IS A TECHNICAL 
INADEQUACY WITH REFERRING ONLY TO "COUNTRY OF IMPORTATION" 
SINCE OTHER PHRASES LIKE "COUNTRY OF ORIGIN", "COUNTRY 
OF EXPORTATION" OR SIMPLY "COUNTRY" ARE USED. A SIMILAR 
INADEQUACY EXISTS AS TO THE USE OF "STATE". 

(C) FOR FURTHER BACKGROUND ON THE RATIONALE UNDERLYING 
OUR COUNTER PROPOSAL TO THE EC AMENDMENT, YOU MAY DRAW ON 
MATERIAL IN MAURER MEMORANDUM OF OCTOBER 28. 

7. REGARDING THE EC’S INTENTION TO PROPOSE AN AMENDMENT 
ADDING A NATIONAL AVAILABILITY CLAUSE TO ANNEX C, IT 
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SHOULD BE NOTED THAT THE EXISTING ANNEX E RELATIVE TO THE 
BLIND HAS BEEN IN EFFECT FOR MANY YEARS AND WOULD APPEAR, 
FROM THE LACK OF EFFORTS TO AMEND IT WITH A NATIONAL 
AVAILABILITY CLAUSE, TO HAVE CAUSED NO PROBLEMS IN 
PRACTICE- INDEED, -THE U.S. PERMITS IMPORTS-FOR THE BLIND 
WITH NO REQUIREMENT THAT SUCH IMPORTS GO ONLY TO 
APPROVED INSTITUTIONS. ABSENT STRONG EVIDENCE TO THE 
CONTRARY, THERE IS NO REASON FOR TREATING ARTICLES FOR 
THE PHYSICALLY AND MENTALLY HANDICAPPED MORE RESTRICTIVELY 
THAN THOSE FOR THE BLIND. US DEL SHOULD OPPOSE. 

8. FYI: AN EXEMPLARLY LISTING OF ARTICLES FOR THE 
HANDICAPPED OTHER THAN THE BLIND HAS BEEN SUPPLIED 
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TO THE UNESCO SECRETARIAT WHICH COULD BE INCLUDED IN THE 
REPORT ON THE ADOPTION OF THE PROTOCOL BY THE CONFERENCE. 
SECRETARIAT (KITTANI) MAY BE ENCOURAGED TO DO SO. END 
FYI. KISSINGER 

LIMITED OFFICIAL USE 


« END OF DOCUMENT » 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 04 MAY 2006 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 04 MAY 2006 


Message Attributes 


Automatic Decaptioning: X 

Capture Date: 15 SEP 1999 

Channel Indicators: n/a 

Current Classification: UNCLASSIFIED 

Concepts: n/a 

Control Number: n/a 

Copy: SINGLE 

Draft Date: 16 NOV 1976 

Decaption Date: 01 JAN 1960 

Decaption Note: 

Disposition Action: RELEASED 
Disposition Approved on Date: 

Disposition Authority: ElyME 
Disposition Case Number: n/a 
Disposition Comment: 25 YEAR REVIEW 
Disposition Date: 28 MAY 2004 
Disposition Event: 

Disposition History: n/a 
Disposition Reason: 

Disposition Remarks: 

Document Number: 1976STATE281063 

Document Source: ADS 

Document Unique ID: 00 

Drafter: IO/UNESCO;ABCORTE;JU 

Enclosure: n/a 

Executive Order: N/A 

Errors: n/a 

Film Number: D760426-0663 
From: STATE 
Handling Restrictions: n/a 
Image Path: 

ISecure: 1 

Legacy Key: Iink1976/newtext/t197611100/baaaeqrk.tel 

Line Count: 241 

Locator: TEXT ON-LINE, TEXT ON MICROFILM 
Office: ORIGIN 10 

Original Classification: LIMITED OFFICIAL USE 
Original Handling Restrictions: n/a 
Original Previous Classification: n/a 
Original Previous Handling Restrictions: n/a 
Page Count: 5 

Previous Channel Indicators: 

Previous Classification: LIMITED OFFICIAL USE 
Previous Handling Restrictions: n/a 
Reference: n/a 

Review Action: RELEASED, APPROVED 
Review Authority: ElyME 
Review Comment: n/a 
Review Content Flags: 

Review Date: 23 APR 2004 
Review Event: 

Review Exemptions: n/a 

Review History: RELEASED <23 APR 2004 by greeneet>; APPROVED <28 JUL 2004 by ElyME> 

Review Markings: 

Margaret P. Grafeld 
Declassified/Released 
US Department of State 
EO Systematic Review 
04 MAY 2006 


Review Media Identifier: 

Review Referrals: n/a 
Review Release Date: n/a 
Review Release Event: n/a 
Review Transfer Date: 

Review Withdrawn Fields: n/a 
Secure: OPEN 
Status: NATIVE 
Subject: n/a 

TAGS: AORG, OCON. UNESCO 
To: NAIROBI INFO PARIS 
EC BRUSSELS 
Type: TE 

Markings: Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 04 MAY 2006 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 04 MAY 2006 



